Final Report of Legal Review Panel 
On the Small Business Survival Act,

NYC Council Bill Int. 0154-2010

Panel Members: Chairwoman, Marlene Cintron Esq., Director of Bronx Overall Economic Development Corporation, Edward W. De Barbieri, Esq., Urban Justice Center, New York City, Alfred Placeres- Esq.- President NYS Federation of Hispanic Chambers of Commerce, Miguel Antonio Santiago, Esq. law practice representing both landlords and tenants in commercial lease negotiations, was well as having been a landlord, Karen Smith- a retired Justice of the NYS Supreme Court Manhattan and Ramon Jimenez, Esq. a Harvard–educated lawyer, former judge, with a 35 year history as a community activist, who has led many initiatives against injustice and disenfranchisement.
The Office of the Bronx Borough President in conjunction with The Bronx Overall Economic Development Corporation created a Legal Review Panel with the purpose to: Review of the legal arguments and supportive case law dealing with the constitutionality of the Small Business Survival Act. To determine, as it is presently written,  if the Small Business Survival Act is fully constitutional and legally sound to withstand likely court challenges or, if determined the bill is unconstitutional, to recommend changes to the Small Business Survival Act which would make it fully constitutional and legally sound to withstand likely court challenges.

The Small Business Survival Act, Int. 0154 -2010 (SBSA) is a revision of past int. bills dating back to 1986; it deals exclusively with establishing guidelines of the commercial lease renewal process in New York City.  The intent of this legislation is to establish an environment for fair negotiations between the landlord and tenant during the Commercial Lease Renewal Process. To accomplish the intent, the bill gives some rights to the tenant in order to restore “bargaining in good faith” with the landlord to arrive at fair lease terms. If the parties fail to reach an agreement after negotiations, the bill calls for a two-step procedure of first mediation and, if necessary, arbitration for negotiating commercial lease renewals. 

The Small Business Survival Act is presently the only pending legislation before the City Council which seriously attempts to address the problems and negative outcomes to NYC businesses resulting from the present unregulated Commercial Lease Renewal Process, and the only legislation which would help ensure the preservation of small businesses and the jobs they created.
(See Attachment 1)   History of the Small Business Survival Act
Legal Review Forum: On November 12, 2010 in the Veteran’s Memorial Hall at The Bronx County Courthouse, a Legal Review Forum was held on the SBSA.  In preparation for the Forum, all the panel members received: copies of the Small Business Survival Act bill int. 0154-2010, the SBSA’s attorney Sherri Donovan’s Summary Memorandum in Support of Commercial Rent Protection Legislation, the November 9, 2009 Memorandum from The Legislative Division and The Office of the General Counsel of the City Council to SBSA’s prime sponsor, Council Member Robert Jackson responding to Ms. Donovan’s legal arguments, and Sherri Donovan’s Supplemental Memorandum responding to legal Council’s November 9th Memo.  (See Attachment 2) 

From these documents, each panelist was encouraged to research the case laws and legal history of the SBSA in preparation of testimony to be given at the Forum. Invitations to present testimony at this Forum were sent to: SBSA primary sponsor Council Member Robert Jackson and the SBSA attorney 
Sherri Donovan, as well as to the Speaker of the City Council, Christine Quinn and the Council’s legal advisors.  A special invitation was given to Myron Moskovitz, Professor of Law, at Golden Gate University, who has extensive background work on Commercial Rent Control laws in California, and is an authority on the constitutionality of landlord and tenant laws enacted by city governments. Professor Moskovitz has first hand legal knowledge of a case, Ross v. City of Berkeley, 655 F.Supp. 820 (N.D. Calif. 1987, which is central to an understanding of the legal arguments of both sides of the bill. He consulted with the City of Berkeley’s attorneys when the legislation was being drafted, as well as being considered to represent the City of Berkeley in the Appeal of the 1987 decision.
Several members of New York City’s small business advocacy groups were invited to give testimony at the Forum.
Testimony was given by: Bronx Borough President Ruben Diaz, Jr., highlighting the necessity to resolve the legal issues surrounding this legislation in order to “preserve our small businesses and the jobs they created.  Furthermore, government must respect the contributions made by the small businesses in the rebuilding of The Bronx’s economy, and therefore every effort should be made to seriously address the problems faced by our small businesses.”
Councilman Robert Jackson gave a detailed background to the panel on the history of the SBSA.

Each panelist made a statement on the legal issues surrounding the SBSA.
Sherri Donovan, Esq. gave testimony on the case law supporting her argument that the SBSA was constitutional and that the recent court rulings gave Home Rule to the City Council to pass the SBSA. 

Professor Myron Moskovitz, by conference call, gave testimony on his views of the constitutionality of the SBSA and made legal comments on the Ross v. City of Berkeley court decision.
Six members of a citywide coalition representing a cross section of every type of small business located in every Borough gave testimony. They submitted to the panel, a survey of Hispanic small businesses in New York City as well as Court records of commercial warrants for eviction rates over the past 20 years. (See Attachment 3- submissions and bio of speakers)
The consensus of their testimony was that, “small businesses in NYC face a crisis and are struggling to survive, due primarily to an unfair commercial lease renewal process. Furthermore, this unregulated process is out of control and has resulted in the closing of long established successful businesses in every neighborhood and the increase of illegal extortion of the small business owners.

On November 14, 2010, Professor Moskovitz, as a supplement to his testimony, submitted to the panel a short memorandum of his views on the constitutionality of this proposed legislation, and answers to questions asked by the panel members. 
On November 30, 2010, Attorney Sherri Donovan, submitted to the panel a detailed listing of all eight Court of Appeals cases she referred to in her testimony. Also, this letter summarized her legal positions on the belief that the City Council has the Home Rule authority to enact legislation like the Small Business Survival Act.   (See Attachment 4 for both submissions)
Findings of Legal Review Panel on the
 Small Business Survival Act,

NYC Council Bill Int. 0154-2010
The Small Business Survival Act, as it is presently written, is fully constitutional and legally sound to withstand likely court challenges.  The legal assessment of the Small Business Survival Act by the Legislative Division and The Office of the General Counsel, “that the bill is vulnerable to the legal challenges”, is an inaccurate legal assessment of the bill due to an excess reliance upon a deficient evaluation of a single court decision handed down in 1987 in another state, California. No section of the Small Business Survival Act is found to be “vulnerable” enough to rise to the level in a court challenge to cause the bill to be found unconstitutional.       
The legal position stated by the City Council’s legal staff in their Nov. 9, 2009 Memo to Councilmember Jackson, concerning the vulnerability to legal challenges of the Small Business Survival Act, was excessively influenced, as well as, a misinterpretation of the court decision in Ross v. City of Berkeley, 655 F.Supp. 820 (N.D. Calif. 1987,  “The Memo (Sherri Donovan’s) cites a Berkeley ordinance (which is similar to the SBPA*), but fails to mention that it was invalidated by a federal court in 1987…” “the Memo (Sherri Donovan’s) fails even to address the SBPA’s potential for violating the Contracts Clause, which was the basis for striking down the Berkeley law ..”  
* the reference to SBPA was the bill’s old name before it changed to the SBSA – in 2009 the bill was called Small Business Preservation Act
Answer:
The 1987 court decision in the Ross V Berkeley, invalidating a Berkeley City Ordinance which established commercial rent regulations for a small shopping area of that city, was viewed by City Council’s legal staff as being similar legislation to SBSA and therefore this decision would likely cause the SBSA to be vulnerable to legal challenges. A careful legal evaluation of the Ross v. Berkeley decision and comparison of the similarities of the two laws (Berkeley and SBSA), especially in those sections of the Berkeley ordinance found by the court to be unconstitutional, as well as a review of the more recent case law, would have shown the Ross v. Berkeley decision should not have been  influential in any assessment of the constitutionality of the SBSA. These bills are very different and by the statement of the Judge’s decision overturning the Berkeley City Ordinance, p31-32, it is clear that if the Berkeley law would have contained certain provisions which the New York City SBSA contained, it would have not been overturned.  
From Attorney Sherri Donovan’s SUPPLEMENTAL MEMORDANDUM IN SUPPORT OF 

COMMERCIAL RENT PROTECTION LEGISLATION.

The holdings of the Ross case was that owners of the commercial space could not be prohibited from personally occupying their own commercial space.  The proposed law in New York City has definite provisions for owner occupancy.  
There are eight provisions in the proposed law that allows for an owner to regain possession in the event of the following circumstances:

1) The tenant has persistently delayed rent payments without cause;

2) The tenant uses the commercial premises in a manner substantially different from that described in the lease;

3) The tenant conducts or permits any form of illegal activity on the premises;

4) The tenant has substantially breached any substantive obligation under the current lease and has failed to cure such breach within thirty days following written notice to cure by the landlord;

5) Upon the termination of the current tenancy, the landlord intends to demolish or substantially reconstruct the premises or a substantial part thereof, or to carry out substantial work or construction on the commercial premises or substantial part thereof which he or she could not reasonably do without obtaining possession of the commercial premises;

6) The current tenancy was created by the subletting of the property, whereby the prime tenant did not notify the landlord by certified mail of the subtenant’s existence and did not obtain the written consent of the landlord;

7) It has been determined by the administering agency or by a civil court of competent jurisdiction that the tenant is a gross and persistent violator of the New York City tax laws, of any license obligations related to the use of the premises or of any laws of the city of New York;

8) Upon the termination of the current tenancy, the landlord intends to occupy the retail premises in order to carry out its own business;

Thus, the proposed New York law does not even raise the issues that were addressed in the Ross case.  The Ross court found that not permitting owners of commercial property to occupy their own premises was too strict an impairment on the contractual relations of commercial tenants and landlords, and thus a violation of the contract clause of the U.S. Constitution.  The court suggests that on pages 31-32 of the decision that had the legislature included a provision for owner occupancy and instead penalized landlords who did not occupy the premises after the eviction, the legislation would have been found constitutional.  
Furthermore, the NYC Council’s legal staff relied again upon the Ross v. Berkeley decision in stating 
“ SBPA’s potential for violating the Contracts Clause, which was the basis for striking down the Berkeley law “…The City Council’s legal department hold their view that “ the SBPA is vulnerable to a challenge based upon the Contracts Clause of the United States Constitution”. 

Response to City Council’s legal department’s view on Contracts Clause and SBSA:
Contracts Clause- Ross v. Berkeley decision:

Professor Myron Moskovitz’s testimony to the panel, 
Does the Act (SBSA) violate the Contracts Clause of the U.S. Constitution?  
No, for two major reasons.  

First, I doubt that a court would hold that application of the Act to commercial leases would impair those leases sufficiently to outweigh the need for regulation.  In Ross v. City of Berkeley, 655 F.Supp. 820 (N.D. Calif. 1987), the court upheld a Contracts Clause challenge to a city’s commercial rent control ordinance that gave the tenant a right to renew, largely because the right was perpetual and the ordinance gave the owner no right to recover possession for his own use.  Here, by contrast, (1) §22-804(a) of the Act limits the renewal to 10 years, and contemplates that the parties might agree on a shorter renewal term, and (2) §22-804(d) (8) of the Act expressly gives the owner the right to recover possession for his own use.  
In addition, the court in Ross found that the ordinance was meant to protect only a narrow class of tenants, rather than the larger community, whereas here, Section 1 of the Act expresses the City’s intent to serve the interests beyond those of the affected tenants: “lost jobs, tax revenues, and community instability.”  

Second, courts generally will not accept facial challenges to a law unless the law under attack is unconstitutional in virtually all of its potential applications.  This doctrine was invoked in another case I handled, Rental Housing Association of Northern Alameda County v. City of Oakland, 171 Cal.App.4th 741 (2009), where the court rejected a facial challenge to a local law requiring landlords to have “just cause” to evict.  Id. at 759, 767.  If, in a particular case, an arbitrator sets a renewal rent at a very low amount, and that rent significantly conflicts with provisions in the prior lease, the 
landlord might then challenge that particular application of the Act to him – but that will not result in a court invalidating the entire Act.  (Ross involved a challenge to the ordinance as applied to the plaintiff/owner, and not a facial attack.)

Sherri Donovan addresses this legal issue in her, SUPPLEMENTAL MEMORDANDUM IN SUPPORT OF COMMERCIAL RENT PROTECTION LEGISLATION.

Contract Clause Analysis


The proposed New York City binding-arbitration bill is constitutional pursuant to the contract clause of the U.S. Constitution because the remedy is less severe than the Berkeley law and the purpose is broader.  The New York bill poses a less severe remedy because it does not prohibit owner occupancy and it does not place strict control caps (a specified limitation) on commercial rents.  Binding-arbitration is not even legally recognized as a form of rent control.  


The purpose of the bill is broader than the Berkeley law because it protects more than just small business tenants in a single district as the Berkeley law did.  Secondly, commercial tenants, who would be protected under the New York law, include not only small individual businesses, but manufacturing, retail, professional services, offices, assembling, processing, cultural and non-for-profit entities.
The standard to determine if a law is constitutional pursuant to the contract clause is set fourth in the Supreme Court case of Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400 (1983).  The three-step inquiry is as follows:

1)  Whether the legislative enactment operates to substantially impair a contractual relationship,

2) If so, whether the state has a significant and legitimate public purpose behind the regulation, and

3) If so, whether the adjustments of rights and responsibilities of the contracting parties is based on reasonable conditions and is of a character appropriate to the legislation’s public purposes.
Pursuant to step one of the inquiry, the contractual rights of commercial tenants and landlords are not impaired by the proposed New York binding-arbitration law.  The proposed law does not change the amount or any terms of the rental agreement during the period of the pre-existing contract.  The only acts affected by the proposed law occur at the expiration of the lease.  The proposed law simply sets forth the defenses available to a commercial tenant if and when the landlord seeks eviction.  The pre-existing contract would have already been performed.  There will be no breach of the terms of the pre-existing lease and the contract per se is not affected.  

Takings Clause:

The City Council’s legal department’s argument that the SBSA “may be challenged as a government taking of property without just compensation in violation of the Takings Clause”. 
Response by Professor Moskovitz’s testimony.
Does the Act violate the Takings Clause of the U.S. Constitution?


No.  Here again, no facial attack will stand.  In Ross, the court held that the rent the arbitrator might set for the renewal term may be a sufficient “fair compensation” for any taking, so the case was not “ripe” for any takings challenge until that rent was set.  655 F.Supp. at 841.  Therefore, in the present case, only after an arbitrator sets the renewal term rent under §22-804(e) (3) (d) of the Act may the particular owner affected launch a takings challenge to that particular ruling.

On the issue of Home Rule concerning SBSA: 

The panel is in agreement with The Legislative Division and The Office of the General Counsel statements in the November 9, 2009 Memorandum , “We are not questioning here the City’s ability to legislate in the area of commercial rents..” “The Court of Appeals is clear that appropriately crafted legislation based upon adequate findings and addressing a major problem in the City would withstand scrutiny”. 

As pointed by panelist Ted De Barbieri, and made clear in Sherri Donovan’s Memorandum in Support of Commercial Rent Protection Legislation and previous memorandums and hearing on the previous versions of the bill,  The State of New York , thru the 1971 Urstadt Law, has only prohibited the city enacting residential rent control/regulations.  The State of New York has never prohibited New York City or any other locality from legislating in the entire field of the relationship between commercial landlords and tenants; and certainly there has never been any prohibition by New York State from enacting a commercial rent arbitration bill. Thus, there is no preemption issue for commercial rent arbitration legislation. 

Furthermore, the panel is in agreement with the statements made by Sherri Donovan in 

her letter to the panel dated November 30, 2010.  

“based upon the standard set forth by the Court of Appeals, it is clear that the City Council has the Home Rule authority to enact the Small Business Survival Act.”
[image: image1.emf]
Furthermore, the panel is in agreement with the statements made by Professor Myron Moskovitz in his statements made in his letter and to the panel dated, November 14, 2010 

Is The Act Preempted by State Law? 

While I am not an expert in New York law, it appears that New York’s approach to deciding when state law “preempts” local laws resembles California’s.  In a case I litigated, the court rejected a preemption challenge to a city’s regulation of commercial rents.  Rue-Ell Enterprises v. City of Berkeley, 147 Cal.App.3d 81, 90 (1983).

2. May Government Regulate Commercial Rents Only During An “Emergency”? 


An older Supreme Court case rejected a challenge to rent control under the Due Process Clause of the 14th Amendment, because the Court found that there was an “emergency” in rental housing (brought on by World War I).  See Block v. Hirsh (1921) 256 U.S. 135.  

In Birkenfeld v. City of Berkeley, 17 Cal.3d 129 (1976), landlords argued that Block invalidated Berkeley’s rent control law, because while the problems facing Berkeley tenants were serious, they did not rise to the level of an “emergency.”  I countered by noting that Block came down during the era of “economic due process”, when the Supreme Court was declaring almost all government regulation of business to be unconstitutional.  During the late 1930’s, however, the Court rejected “economic due process” and upheld almost all economic regulation.  This change, I argued, effectively eliminated the so-called emergency requirement.  The California Supreme Court accepted my argument.  See 17 Cal.3d at 153-164.  

Furthermore, the panel is in agreement with Sherri Donovan’s legal arguments on Home Rule, stated in her Summary Memorandum in Support of Commercial Rent Protection.
Page 2. Summary Authority of the City Council to Enact Commercial Rent Protection Legislation.

Page 2. The Home Rule Law has never presented an obstacle to the passage of commercial rent protection. Twentieth Century Associates v. Waldman, 294 N.Y. 571 (2nd Dept. 1945) .   
Page 3. The Courts will not vitiate the Home Rule authority of New York City to legislate in the field of commercial rent protection.  
New York Courts are extremely reluctant to vitiate the Home Rule authority of a locality, and the Court grants great deference to a legislative body when it is acting pursuant to its police powers.  Short Stop Industrial Catering Corp.v.City of New York, 485 N.Y.S. 2d 921 (2nd Dept.1985)

The City is empowered to make such decisions regarding the health and public welfare of the city pursuant to its police powers, and as long as the law relates to the public health, safety and welfare of it citizens, the court will uphold that law as constitutional. Big Apple Venders v. N.Y. City, 644 N.Y.S. 2d 216 (1st Dept 1996), People v Pasantino, 372, N.Y.S. 2d 452 (2nd Dept 1975).
The Courts are guided by the principals that they should not determine unconstitutionality unless that result is clearly required. People V. Rubin, 424 N.Y.S. 2d 592 (2nd Dept 1979) 

Pursuant to the Home Law Rule, a local law will be presumed valid, unless the local law is shown to be unconstitutionally inconsistent with State law. The burden of proving that a law is unconstitutionally inconsistent with state law is on the moving party. People v. Cook, 356 N.Y.S. 2d (1974), People v. Oberlander, 02-234 (1-22-2009)
Recent Court decisions have refused to tread on the authority of a locality where an all-compassing pervasive scheme of state legislation did not exist. 

Page 4. The proposed commercial rent protection bill passes constitutional muster because the proposed legislation is “rationally related” to a legitimate public purpose.  Section 27 of the New York City Charter effectively grants power to the City Council to legislate: for the good rule and government of the city; for the order, protection and government of persons and property; for the preservation of the public health , comfort, peace, and prosperity of the city and its inhabitants. 
It is clear from the statements of all the small business advocates and the data presented to the panel that most small businesses in New York City face a “Crisis” to survive in business, and some government intervention is needed to stabilize and preserve our city’s small businesses and the jobs of their employees.  

Furthermore, the panel is in agreement with former Corporation Counsel, Fredrick A. Schwarz, Jr.’s statement on this issue, ( from a case law review response),   “ we feel a persuasive argument can be made that, speaking generally, the Council is not precluded from legislating in this area”…….. these cases illustrate clearly that the City has broad powers to regulate economic activity if a public purpose is served”.  This legal position was endorsed by the next Corporation Counsel, Peter Zimroth, who testified at a special hearing at City Hall on Home Rule in 1988.  (See Attachment 5)
Legal concerns of SBSA were debated and resolved twenty three years ago. 
(See Attachment 6)
The legal issues being raised today, concerning the constitutionality of the SBSA were raised and properly addressed 23 years ago by a collaboration between the Council’s legal staff and the council members sponsoring the bill.  The central case, Ross v. Berkeley, Ca.1987, was carefully analyzed at the time of the decision by both the City Council’s legal department and the attorney representing the bill, which at that time was Sherri Donovan, Esq., and then Councilmember Ruth Messinger was the prime sponsor of int. 914.

A detailed legal assessment of the Ross v. Berkeley decision and its legal implications upon a pending New York City bill (Binding Arbitration Bill) was necessary due to the legislative process of the bill, which after several years of hearings before the City Council’s Economic Development Committee, was being scheduled for a vote by that committee in late 1988.  A special hearing was held prior to that vote in the City Council to determine “Home Rule” issues, if the City Council had the authority to pass the type of legislation being considered by the Economic Development Committee, as well as any constitutional concerns of the bill. The testimony by Peter Zimroth, then City’s Corporation Counsel, that the city did have the authority to pass the bill, along with the testimony of Sherri Donovan and constitutional legal experts like Professor Dennis Keating, showed the bill to be legally sound and fully constitutional, thus allowing the bill to proceed to committee for a vote in late 1988. 

As a result of the Ross v. Berkeley decision and other legal opinions, the City’s legal counsel made several recommendations to the bill’s prime sponsors for changes in the bill which they believed would “reduce their concerns about its ability to withstand a constitutional challenge”.
The bill’s past sponsors responded to the recommendations made by the City’s legal department, and to accommodate their concerns, made several major modifications to the bill over the years, with the last being in 1994. 
Conclusion
The legal vulnerability of the Small Business Survival Act, as well as, the other original versions of the SBSA , to withstand court challenges has been scrutinized by the Legal agencies of the New York City Council and the Mayor’s office beginning in 1985. The “intent” of the SBSA, as well as, all past versions of the bill has never changed, to create an environment for “fair” negotiations between the tenant and landlord during the commercial lease renewal process.  All the original bills had modifications made to them at the recommendations of the City’s legal departments and made in the spirit of keeping the “intent” of the legislation while these changes would substantially reduce their concerns about the proposed legislation’s ability to withstand a constitutional challenge.  
(See Attachment 6)
The legal scrutiny of the original bills by the City’s legal agencies occurred mostly between 1985 and 1995, with two periods of intensified legal examination of the constitutionality of the proposed legislation. The first period was between May, 1985 and June, 1986.  Former Mayor Edward Koch created a Small Retail Business Study Commission to study the changing commercial rents impact upon merchants and neighborhoods. Mayor Koch authorized The City of New York City Law Department to advice and to oversee all the legal issues arising from this Commission.  
Then, Corporation Counsel, Fredrick A Schwarz, Jr. attended monthly meetings of the Commission as well as responding to all written legal questions from the Commission, and in most answers, with case law review of the legal questions. 
(See Attachment 5 as an example)

This legal advisory responsibility was most utilized by the Commission during the final phase, when the Commission was debating solutions to put forth in their final report.  The final Commission Report, June 1986, listed six policy Options and Recommendations, with Binding Arbitration being the fifth.  In fact, the Commission Report refers specifically to a “binding arbitration bill filed on April 10, 1986 by New York City Council Member Ruth Messinger (the original version of the SBSA). The Messinger bill, as was called, would apply to all non-residential premises in the City…..” A detailed legal understanding of the “Messinger Bill” was highlighted in this report.  (See Attachment 7)
While the majority of Commission members did not select Binding Arbitration as their best choice (option), a minority report did select Binding Arbitration as the best option. 

The rational given for the Majority member’s being adamantly apposed to Binding Arbitration legislation in regard to regulation of commercial rents, and specifically the new Messinger Bill , was based more on a personal philosophy than on legal concerns. These Commission members held strong free market system beliefs and viewed any regulation of the free market as “controls” and the abandonment of the market system.  The stated argument against Binding Arbitration was focused primarily upon the fact that the criteria established in arbitration for the Arbitrator to consider did not include the current “market rents”.  

None of the legal concerns given by the present Council’s legal staff in their assessment of the  “vulnerability of the SBSA to court challenges”, was ever highlighted or stated in the final report of Small Business Retail Study Commission, nor did these legal concerns hold any relevancy in the final report as a rational for not supporting Binding Arbitration legislation.   

 If The City of New York Law Department had any serious reservations or concerns about the Constitutionality of the proposed Binding Arbitration legislation, they would never have advised the Mayoral Commission to consider Binding Arbitration as an option for consideration. Or they would have highlighted those legal concerns with a detailed legal review.  Furthermore, the issue of Home Rule of the City Council on this type of legislation was made clear to the Commission, that the City Council did have Home Rule authority in the area of Commercial rent legislation. In fact, Mayor Koch himself, in 1989 introduced a form of Commercial Rent regulation legislation, which had a single hearing before committee.
The second period of additional legal examination of the constitutionality of the proposed Arbitration legislation was in Nov. 1988, prior to a vote on the Messinger bill by the City Council’s Economic Development Committee. This evaluation of the legal status of the bill occurred after the Ross v. Berkeley decision in 1987. Therefore, all sides of the debate; The City of New York Law Department,  Sherri Donovan , Esq. representing the bill, and the Real Estate lobby, opposed to the legislation, contacted the attorney’s involved with this decision and carefully reviewed the decision , word for word, and its legal implications , if any,  to the pending NYC law , soon to be voted upon in Committee. The conclusion reached, was that the Ross v. Berkeley decision did not cause the pending Binding Arbitration legislation to be vulnerable to a court challenge and therefore the Economic Development Committee proceeded with a vote on Dec. 1, 1988.
The Arbitration bill was voted down 4 to 3 in a heated exchange at City Hall, but at no time was any legal concerns expressed by any of the four Council Members who voted against the legislation, nor given as a justification for voting No on the bill.  The constitutionality of the Binding Arbitration bill was never an issue before this Council Committee nor an issue which influenced any votes against the legislation.  
Between 1988 and 1995, modifications were made in several versions of the SBSA at the request of the City Council’s legal staff. All these recommendations were made to reduce their concerns about the bill’s ability to withstand a constitutional challenge.  Between the years 1996-2008 little attention was given this legislation, there were no hearings on this bill. 
In 2008, by his own initiative, Council Member Jackson made a major change to the original Binding Arbitration bill and reintroduced it into the City Council.  In the new SBSA, all the formulas which triggered Arbitration were removed, and with their elimination, was the removal of direct government involvement in the commercial lease renewal process.  These formulas were arguably the most controversial, and presented the most potential for legal concerns,  of any of the previous versions of the bill. This change greatly simplified the bill , and viewed with the present function Arbitration has come to play as the universally accepted best method in resolving disputes, the 2008 SBSA was regarded by the small business community as being the best Binding Arbitration bill ever proposed.  Furthermore, with the elimination of the government established formulas in the bill , which triggered Arbitration, as well as,  the favorable rulings by the Court regarding Arbitration cases, and the increased use by government , private industry, unions, and individuals in incorporating Arbitration into contracts, the new SBSA had become the most legally sound of any of  the previous versions of Binding Arbitration Bills. 
Additional evidence for the SBSA being legally sound and not being vulnerable to a court challenge comes from the statements of the Real Estate Lobby. From the very beginning of introducing Binding Arbitration Legislation in the Council, the powerful and influential Real Estate lobby organized a strong campaign against the passage of any legislation which would regulate their industry.  The Real Estate lobby’s primary message to council members and the media concerning the proposed Binding Arbitration bill was “the legislation is rent control, and the government should not interfere in the free marketplace”.   Never at any public hearings on the Binding Arbitration Bill, nor in the media, did the Real Estate lobby make any claims that the Binding Arbitration legislature was unconstitutional and vulnerable to a court challenge. 
At the June 29, 2009 hearing before the Small Business Committee on the SBSA, then Committee Chairman David Yassky stated “ this committee is going to take some action to stop the closing of our city’s small businesses, unless a good reason is given me and this committee in opposition to the SBSA, I am inclined to support this bill”.  At that time, before the Council’s Small Business Committee, and after a request from Chairman Yassky, the Real Estate lobby could have answered Chairman Yassky, and the other committee members, with a detailed statement of any legal concerns of the SBSA. They gave no testimony before this committee of any legal concerns existing in the SBSA. Furthermore, this public hearing afforded any New York City government agency’s legal department the same opportunity to publicly state the existence of any  legal concerns of the SBSA,  and thus give the bill’s attorney , Sherri Donovan, Esq.  the opportunity to respond in public to these stated legal concerns. No city agency sent any legal representatives to this hearing to give testimony before this committee. 
Therefore, it is reasonable to make the assumption that if the primary opponents against the passage of this legislation did not put forth any legal arguments claiming the SBSA legislation was unconstitutional and thus vulnerable to a court challenge, the likely reason would be, that such a legal argument could not be made because there was insufficient legal foundation to make it or insufficient case law to defend it, therefore this claim could not be defended in a public hearing. 
An extremely valuable assistance to a legal review of the constitutionality of proposed legislation, is if previous laws had ever been enacted similar to that being proposed and in the same jurisdiction.  In the case of commercial rent legislation, the history offers exceptional benefits and insight to a Review Panel because;  New York State passed the first commercial space rent control law in America on January 24, 1945, and this commercial rent control law remained the only law ever passed by a state in America.  Furthermore, this State law covered the same identities (NYC commercial tenants and landlords) as the proposed SBSA.  Also, both laws have the same findings, justifications and intent for enacting legislation; The 1945 NYS law findings: “Unjust, unreasonable, and oppressive leases and agreement for the payment of rent for commercial space in certain cities having been and being now exacted by landlords from tenants under stress of prevailing conditions accelerated by war, whereby a breakdown has taken place in normal processes of bargaining and freedom of contact has become an illusory concept.” 

2010 NYC law findings “ The New York City commercial rental market has been negatively influenced by speculators for such an extended period of time that the interest of small businesses and job creation, and the broader general economic interest of the City, are being harmed. And an unacceptable number of established small businesses are being forced out of business solely as a result of the commercial lease renewal process.”
In both cases, excessive speculation in the free market resulted in the breakdown of the normal “bargaining in good faith” between landlords and tenants, which resulted in unreasonable lease terms.
The New York State commercial rent control law was in effect from Jan. 1945 to Dec. 1963, during which time there were several changes in the law. The January 1945 law covered only manufacturing premises and premises leased for storage and wholesale distribution purposes. In March 1945, similar rent controls were extended to offices and retail stores, so called “business” space.  Over the life of the law, changes in coverage of the bill were made, the bill was gradually being deregulated/decontrolled on coverage throughout the years. This law was a strict commercial rent control with the initial control system very comprehensive in character. Landlords were to be permitted rents of no more than 15% over rents in effect on the freeze date of March 1, 1943, when the law declared a public emergency existed ( June 1, 1944 for business space).   At the same time, landlords had several options if they wished to lawfully collect higher rents. Such landlord might litigate ( New York Supreme Court, New 
York’s trial court)  or use an arbitration process, but only after discharging specific burdens of proof respecting their costs and property values. 
With respect to adjustments of rents over ceiling levels, judges regularly functioned as de facto arbitrators, reaching a decision after detailed examination of financial and other data. 

Landlords were to be allowed no rent adjustment over the 15% rent ceiling or “emergency rent”, that would produce more than “a net annual return of six per cent on the fair value of the entire property” (additional 2% for mortgages).  In addition to the law’s comprehensive and complex control system, were controls governing terms when landlords could “evict”   commercial tenants. 

The length of time this law was in effect, 18 years, plus the numerous changes in the law and the complexity of this law produced many court challenges to the law, several of which resulted in New York Court of Appeals decisions. In all the court challenges over the years of the New York State Commercial Rent Control Law, the highest Court of Appeals decisions upheld the constitutionality of the law. 
What is significant in the legal review of the New York State rent control law is the consistency of the ruling by the state’s highest Court of Appeals in upholding the constitutionality of this complex control 
law, even when all of the law’s components were challenged in court. Thru the 18 years, every component of this law was challenged in the court: The Fair Market Value formula, eviction statues, calculation of income and expenses, coverage (who was entitled to the protection of this law), etc. The 1945 law was new in both intent and scope  (emergency regulation of private industry contracts of over 100,000 types of businesses), and mandating a comprehensive form of control system, both of which offered great opportunity for a wide range of court challenges.  
The panel is perplexed as to why a court case in California, Ross v Berkeley (which was never appealed), which covers 84 retail businesses on a few block shopping strip in a small town, was given such legal weight by the City Council’s counsel, against several New York State Court of Appeals court rulings, whose decisions involved a 18 year old law covering the largest numbers of manufacturing, retail, and office businesses of any city in America. 
It is regrettable that the Council’s legal researchers did not avail themselves of the substantial past legal scrutiny undertaken of the previous versions of the SBSA, before reaching a final legal position on the SBSA.  Furthermore, it is unfortunate so much legal credibility was given to the Ross V. Berkeley decision, which a careful legal assessment would have shown this decision did not merit such legal integrity on determining the vulnerability of the SBSA to court challenge. 
The past collaborative spirit which existed between the Council’s legal staff and previous bill sponsors,  allowing them to work together in implementing modifications to the previous versions of the SBSA, in order to remedy those legal concerns expressed by the Council’s legal staff, appears not to exist with the present version of the SBSA legislation.   
Furthermore, we believe a comprehensive investigation of the legal history of the SBSA, as well as, giving the proper legal interpretations to the Ross V. Berkeley decision, that the final decision reached on the constitutionality of the SBSA, would likely be the same as those reached by past legal counsels of the City Council and Mayor’s office , that the SBSA was legally sound and constitutional,  and not vulnerable to court challenges. 
Panel’s Recommended Modifications to 
SBSA for Purposes of Clarity 

1. Definition of Small Business: due to the prominence of the bill’s language highlighting Small Businesses, a definition of small business is recommended.

2. A statement of bill’s “Legislative findings and intent” in regard to other businesses and not for profit organizations covered by this bill. 

The language of this bill in regard to “Legislative finding and intent”, focuses exclusively upon small businesses, whereas the scope of the bill covers a wider range of businesses and not for profits with commercial leases.  Therefore, an explanation of Legislative findings and intent of the bill should be given for these other businesses and not for profit organizations covered by this legislation.

3. Prioritizing the criteria used by the Arbitrator in reaching a determination of rent to be paid. Under §22-804 Rental Guidelines, If an arbitration hearing is requested pursuant to either paragraphs (1) or (2) of this subdivision, if specific criteria are shown to better realize and achieve the “Intent “of this legislation, then the bill should be modified to give priority consideration to those specific criteria for the Arbitrator to consider in reaching a determination on the ruling. 

4. Modify the legislation to give either party the right to appeal an Arbitrator’s ruling in the appropriate court. The expense of such an Appeal would be fully assumed by the party seeking such action.  If an appeal of an Arbitrator’s ruling were undertaken, the parties would abide by the terms of the last commercial lease, even if expired, until such time as a ruling from the Appeals court. 

5. Additional language to the bill’s “Legislative findings and intent”, in regard to stopping the illegal extortion of any and all types of businesses by unscrupulous landlords. 
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